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FEDERAL RULES OF CRIMINAL PROCEDURE

I. SCOPE, PURPOSE AND CONSTRIUTION

1 Rule 1. 8oe. These rules govern the procedure in

2 the courts of the United States and before United States

3 commiesioners in all criminal proceedings}, with the ex-

4 ceptions stated in Rule 570
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1 PRule 2@--P oe oM- OnhtructiMa, These eseiaren

2 intended to provide for the just determination of every crimlb

3 nal proceeding. They shall be construed to secure simplicity

4 in procedure, fairress in administration and the elimination of

5 unjustifiable axenee ald delay<,

pene ad -2ay
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II. PFSLD"A Y PROCEDInG

1. Rh TQ The complaint is a written

2 statement of the essential facts OnstitUting the offer

3 charged. It shall be mayd upon oath bef ciioner

4 or other officer empoweredA to iut persons charged with

5 offenece against the Unit States.

,t g
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1 Rule 4. Warrant or

2 (a) IpAmce. If it appears from the ocmplaint that there

3 is probable cause to believe that an offense has been comitted

4 and that the defendant bas coitted it, a warrant for the arrest

5 of the defendant shall issue to any officer authorized by low to

6 execute it. Upon the request of thv attorney for the gov nt

7 a su instead of a warrant shall Issue. More than one wa?-

8 rant or sunone may Issue on the saw cotlaint. If a defendant

9 fails to appear in response to the su ,onsp a warrant sbha issue,

10 (b) 5

11 (1) Warrant. The warrant shall be siged by the com-

12 missioner and sall contain the rme of the defendant or,

13 If his nae is unrown, a nam or description by which he

14 can be identified with reasonable certainty. It shall de-

15 scribe the offense charged in the complaint. It shall com-

16 mand that the defendant be arrested and brought before the

17 nerest available ca ssioner,

18 (2) 8uo The suns shall be in the m fom an

19 the warrant except that it shall the defendant to

20 appear before a cdmiss oner at a stated time and place.

21 (e) ExeOution or Service; an. Return.

22 (1) W The warrant shall be executed by a mrshal

23 or by some other officer authorized by lav. The u may

24 by served by any person authorized to serve a sumone in a

25 civil action.

-4-



Rule 4, Page 2 Federal Rules of Criminal Procedure
Report, June 19 4 b.

26 (2) TerritorialLimites The warrant may be

27 executed or the sons may be served at any place

28 within the jurisdiction of the United States.

29 (3) Mnner, The warrant shall be executed by the

30 arrest of the defendant. The officser need not have

31 the warrant in his possession at the time of the

32 arrest, but upon request he shall show the warrant to

33 the defendant as soon as possible. If the officer

34 does not have the warrant in his possession at the

35 time of the arrest, he shall then iorm the defendant

36 of the offense charged and of the fact that a warrant

37 has been Issued. The sujnons shall be served upon a

38 defendant by delivering a oopy to him personally, ot

39 by leaving it at his dwelling house or usual place of

4O abode with some person of suitable age and discretion

41 then residing therein or by mailing it to the defend-

42 ant's last known address.

43 (4) Retu The officer executing a warrant shall

44 make return thereof to the cm eissioner or other

45 officer before whom the defendant is brought pursuant

46 to Rule 5, At the request of the attorney for the

47 goveraent any unexecuted warrant shall be returned

48 to the comissioner by whom it was issued and shall

49 be cancelled by him. On or before the return day the

50 person to whom a suMonG vas delivered for service
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51 shall make return thereof to the 0oaiesioner before

52 whom the eumons is returnable, At the request of

53 the attorney for the governmont made at any time

54 while the complaint is pending, a warrant t

55 unexeouted and not cancelled or a summme returned

56 uneerved or a duplicate thereof may be delivered by

57 the comissioner to the marshal or other authorized

58 person for execution or service.
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1 Rule 5. Proceedinas before the Commissioner.

2 (a) AAearnce before the C3mniesioer. n officer

3 making an arrest under a warrant issued upon a complaint or

4 any person making an arrest without a warrant shall take the

5 arrested person without unnecessary delay before the nearest

6 available commissioner or before any other nearby officer em-

7 powered to coait persons charged with offenses against the

8 lave of the United States. When a person arrested without a

9 warrant is brought before a commissioner or bther officer, a

10 complaint shall be filed forthwith.

11 (b) Statenont by the Cimmisuioner. The ccmuissiO1er shall

12 Inform the defendant of the complaint against him, of his right

13 to retain counsel and of his right to have a preliminary i

14 natiofi.. le shall also inform the defendant that he is not re-

15 quired to make a statement and that any statement made by him

16 may be used against him. The connissioner shall allow the

17 defendant reasonable time and opportunity to consult cousel

18 and shall admlt the defendant to bail as provided In these rules.n

19 (c) Preliminar Examination. The defendant shall not be

20 called upon to plead. If the defendant walves preliminary el.mi-

21 nation, the commissioner shall forthwith hold him to answer in

22 the district court. If the defendant does not waive xa tion,

23 the coanissioner shall hear the evidence vithin a reasonable

24 time. The defendant may cross-examine witnesses alinut him

25 and may introduce evidence in his ovn behalf. If from the

26 evidence it appears to the commissioner that there is probable

-7-
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27 cause to believe that an offense has been coamitt4& and that

28 the defendant has comiitte& it, the comi5onler shall forth-

29 with hold him to answer in the district court; otherVise the

30 comialsioner shall discharge him. The cmiesioner shall

31 admit the defendant to bail as provided in these rules. After

32 concluding the proceeding the comissioner shall transmit

33 forthwith to the clerk of the district court all papers in the

34 proceeding and any bail taken by him,
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IIIo DICT AND aON

1 Rule 6. The Grand Jury.

2 (a) SgJ The court shall rder one or

3 more grand 3uries to be dummed at such time as the public

4 interest requires. The grand jury shall consist of not lees

5 than 16 nor more than 23 members. The court shall direct that

6 a sufficient number of legally qualified persons be oned

7 to meet this requirement.

8 (b) Objections to Grand Jury an4 to Grand Jurors.

9 (1) Challeges . The attorney for the gov t or

I'D a defendant who has bean held to &nwer in the district

11 court may challenge the army of Jurors on the ground that

12 the grand jury was not selected, drawn or a ed In ac-

13 cordance with law., and my challenge an individual juror

14 on the ground that the juror is not legally qualified.

15 Challenges shall be mAde before the administration of

16 the oath to the Jurors and shall be tried by the court,

17 (2) Motion to D.smiss, A motion to dismiss the in-

18 dictm'nt my be based on objections to the arry or on

19 the lack of legal qualification of an individual Juror,

20 if not previously determined upon challenge. An in-

21 dictment shall not be dismissed on the ground that one

22 or more members of the grand jury were not legally

25 qualified If It appears from the record kept pursuant to

24 subdivision (c) of this rule that 12 or more Jurors,

25 after deducting the number not legally qualified,

26 concurred in finding the indictment.

-9-
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Rule 6, Page 2

27 (c) Foe The court shall appoint

28 one of the Jurors to be foreman and another to be deputy

29 foreman. The forein shall have power to adminaster oaths

30 and affirmations and shall sign all indictments. He or

31 another juror designated by him shall keep a recoraL of the

32 number of jurors concurring in the finding of every Indict-

33 ment and shall file the record with the clerk of the court,

34 but the record shall not be made public except on order of

35 the court. During the absence of the foreman, the deputy

36 foreman shall act as foreman.

37 (d) Who May Be Present. Attorneys for the government,

38 the witness under examination, interpreters when needed and,

39 for the purpose of taking the evidence, a stenographer my

ko be Iresent while the grand jury is in session, but no person

41 other than the jurors may be present while the grand jury is

42 deliberating or voting.

43 (e) Secrecy of Proceedings and Disclosure. Disclosure

44 of matters occurring before the grand jury other than its

45 deliberatlons and the vote of any juror may be made to the

46 attorneys for the government for use In the performanee of

47 their duties. Otherwise a juror, attorney, Interpreter or

48 stenographer my disclose matters occurring before the

49 grand jury only when 8o directed by the court preliminarily

50 to or In eonnectiin with a judicial proceeding cr when

51 permitted by the court at the request of the deferdant upon

-10-
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52 a shoving that grounds may exist for a motion to di=m8i

55 the indictment because of matters occurring before the

54 grand jury. No obligation of secrecy may be imposed upon

'5 any person except in accordance with this rule. The court

56 may direct that an indictment shall be kept secret until

57 the defendant is in custody or has given bail, and in that

58 event the clerk shall seal the indictment and no person

59 shall disclose the finding of the indictment except when

60 necessary for the iseuance and execution of a warrant or

61 asunons.

62 (f) Finding and Return of Inzictment. An indictment

63 may be found only upon the concurrence of 12 or more jurors.

64 The Indictment ahall be returned by the grand jury to a

65 judge in open court, If the defendant has been held to

66 answer and 12 jurors do not concur in inding an indictment,

67 the foreman shall so report to the court in writing forthwith.

68 (g) Discharge _nd Excuse. A gr&nd jury shall serve

69 until discharged 3' the court but no grand jury may serve

70 more than 18 months The tenure and powsers of a grand jury

71 are not affected by the beginning or expiration of a term

72 of court. At any time for cause shown the court may excuae

73 a Juror either tem>orarily or pernmnently, and in the latter

74 event the court may impanel another person in place of the

75 juror excused.
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1 Rul 7 The t Inforton.

2 (a) Use of Indictment or information. An offense which

3 may be punished by death shall be prosecuted by indictment.

4 An offense which may be punished by imprisonment for a term

5 exceeding one year or at hard labor bhhll be prosecuted by

6 indictment or, if indictment is waived, it may be prosecuted

7 by information. Any other offense may be prosecuted by

8 indictment or by information. An information may be filed

9 without leave of eourt.

10 (b) Waiver of Izd.^tment. An offenze which my be punished

11 by imprisonment for a term exceeding one year or at hard

12 labor may be prvsecuted by information if the defendant,

13 after he has been advised of the nature of the charge and

14 of his rights, waivew in open court prosecution by indictment.

15 (c) Nature and Contents. The indictment or the Informal

16 tion shall be a plain, concise and definite written state-

17 ment of the essential facts constituting the offense charged.

18 It shall be signed by the attorney for the goverment. It

19 need not contain a formal ccmencement, a formal conclusion

20 or any other matter not necessary to such statement. Alleg-

21 tione made in one count may be incorporated by reference

22 in another count. It may be alleged in a single count that

23 the means by which the defendant ecmitted the offense are

24 unknown or that he caitted It by one or more specified

25 means. The indictment or information shall state for each

26 coQit the official or customary citation of the statute,
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27 rule, regulation or other provision of law which the

28 defendant 1I alleged therein to have violated. Error

29 In the citation or its omission shall not be ground for

30 dismissal of the indictment or information or for reversal

31 of a conviction if the error or amission did not mis-

32 lead the defendant to hi. preJudice.

33 (d) Surlusag. The court on motion of the defendant

34 may strike surplusage from the indictment or information.

35 (e) Amendment of Information. The court may permit

36 an information to be amended at any time before verdict or

37 finding If no additional or different offensi is charged

38 and if substantial rights of the defendant are not pre-

39 judiced.

40 (f) Bill of Particulars. The court for cause may

41 direct the filing of a bill of particulars. A motion for

42 a bill of particulars may be made only within ten days

43 after arraignment or at such other time before or after

44 arraignment as may be prescribed by rule or order. A bill

4'5 of particulars may be amended at any time subject to such

46 conditions as Justice requires.

.1 -
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1 Rule 8. Joinder of Offenses and of Defendants.

2 (a) Joinder of Offenses. Two or more offenses my be

3 charged in the same Indictment or informtion in a separate

4 count for each offense if the offenses charged, whether

5 felonies or misdemeanors or both, are of the ame or similar

6 character or are based on the same act or tranSaction or on

7 two or more acts or transactions connected together or oon-

8 atituting parts of a comon scheme or plan0

9 (b) Joinder of Defendants, Two or more defendants my

10 be charged in the sm indictment or information If they are

11 alleged to have participated in the same act or trazsaction

12 or in the same series of acts or transactions constituting

13 an offense or offenses. Such defendants may be charged in

14 one or more counts together or separately and all of the

15 defendants need not be charged in each count.
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1 Rule 9. Warrant or S upon Indictment or Information.

2 (&) Issuance, Upon the request of the attorney for the

3 government the clerk shall issue a warrant for each defendant

4 named in the information, if it is supported by cath or in the

5 indictment. The clerk shall issue a sunmions instead of a

6 warrant upon the request of the attorney for the government or

7 by direction of the court. Upon like request or direction he

8 shall issue more than one warrant or summons for the same

9 defendant. He sall deliver the warrant or sm s to the

10 marshal or other person authorized by lw to execute or serve

11 it. If a defendant fails to appear in response to the su ,

12 a warrant shall issue.

13 (b) Form.

14 (1) Warrant. The fom of the warrant shall be as

15 provided in Rule 4 (b) (1) except that It shall be signed

16 by the clerk, it shall describe the offense chared in the

17 indictment or information and it shall that the

18 defendant be arrested and brougt before the court. The

19 amount of bail may be fixed by the court and endresedan

20 the warrant.

21 (2) SL9ons, The summons shall be in the same form as

22 the warrant except that it shall au the &fendant to

23 appear before the court at a stated tlm8 and place.

24 (c) Execution or Servce ar. Return.

25 (1) Execution or Service, The warrant shall be executed

26 or the smoon served as provided in Rule 4 (c) (1), (2)

27 and (3). A sumaons to a corporation shall be served by
ol5 -
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28 delivering a copy to an officerr -to a ing or

29 general agent or to any ter agent yhorized by

30 appointment or by 1"to receiv x eice of process

31 and, if the agent is one auth ized by statute to

32 receive service and the ta st so requires, by also

33 nailing a copy to the corporation' last known address

34 within the district or at its principal place of buui-

35 ness elsewhere in the United States. The officer

36 executing the warrant shall being the arrested person

37 promptly before the court orj, for the purpose of admis-

38 sion to bail, before a comassioner.

39 (2) ftturn. The officer executing a warrant shall

40 make return thereof to the court, At the request of the

41 attorney for the government any unexecuted warrant shall

42 be returned and cancelled, On or before the return day

43 the person to whom a uas ra delivered for service

44 shall make return thereof. At the request of the at-

45 torney for the government made at any tine while the

46 indictment or information is pending, a warrant re-

47 turned unexecuted and not cancelled, or a su

48 returned unserved or a duplicate thereof may be delivered

49 by the clerk to the mrshal or other authorized person

50 for execution or service.

-16-
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IV. A }RAI , AND PREPARATION FOR TIAL

1 Rule 10. Arra nt. Arraigment shall be conducted

2 in open cmirt and shall consist of reading the indictment or

3 information to the defetdant or stating to him the substance

4 of the charge and calling on him to plea& thereto. He shall be

5 advised that he is entitled to a copy of the indictment or

6 information and if he requests it a copy shall be given to him

7 before he is called upon to nlead.

-17 -
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1 Rule 11. Pleas. A defendant may plead not guilty,

2 guilty or, vith the consent of the courtD nlo contendre.

3 The court may refuse to accept a plea of guilty and shall

4 not accept the plea without first determining that the plea

5 is made voluntarily with understanding of the nature of the

6 charge. If a defendant refusce to plead or If the court re'

7 fusee to accept a plea of guilty or if a defendant corporation

8 fails to appear, the court shall enter a plea of not guilty.
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1 Rule 12. Pleadings and Motions before Trial; Defenses

2 and ections.

3 (@) Pll _ . Pleadings in criminal proceedie

4 shall be the indictment and the information, and the pleas of olt

5 guilty, guilty and nolo contendere, All other pleas, and demurrers

6 and motions to quaeh are abolished, and defenses and objeotions

7 raised before trial whici heretofore could have been raised by

8 one or more of them shal. be raised only by motion to dismiss or

9 to grant appropriate rellef, as provided in these rules.

10 (b) The Motton Raising Defenses and bjto.

11 (1) Defenses and Objections Which WV De Raised.

12 Any defense or objection which is capable of determination

13 without the trial of the general Issue may be raised before

14 trial by motion.

15 (2) Defenses and ObJections Which Hut Be Raised,

16 Defenses and objectioLis based on defects in the institution

17 of the prosecution or in the indictment or inforation other

18 than that It fails to show jurisdiction in the court or to

19 charge an offense may be raised only by motion before trial.

20 The motion shall Include all such defenses and objections

21 then available to the defendant. Failure to prevent wn

22 such defense or objection as herein provided constitutes a

23 waiver thereof, but the court for cause shown may grant

24 relief from the waiver. Lack of jurisdiction or the failure

25 of the indictment or information to charge an offense shall

26 be noticed by the court at any time during the pendency of

-19-
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27 the proceedingS

28 (3)f Mking Motion The motion a I1 be made

29 before the plea is entoredlbut the court Wayp-itt it

30 to be mde within a reasonble time thereafter.

31 (4) eari onMotlon. A motic' before trial raising

32 defenses or objections aball be determined before trial

33 unless the court orders that it be deferred for deterainitiOl

34 at the trial of the general issue. An Issuef- fact wll

35 be tried by a jury 1i a jury trial is required under the

36 Constitution or an act of Congress. All other issues of

37 fact shall be determined by the court with or without a

38 jury or on affidavits or in such other manner as tho Court

39 may direct.

40 (5) £ffect of Determination, If a motion is determined

41 adversely to the defendant he shall be permitted to plead

42 If he had not previously pleaded. A plea previously en-

43 tered shall stand- If the court grants a motion based on

44 a defect In the institution of the prosecution or in the

45 Indictment or information, it may also order that the dee

46 fendant be held in custody or that his ball be continued

47 for a specified time pending the filing of a new indictment

48 or- inforation. Nothing in this rule shall be deemed to

49 affect the provisions of any act of Congrees relating to

50 periods of limitations.

-20-
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1 Rule 13. Tria her of InclictkentO Or horMticfl.

2 The court may order two or more indictments or iWoatiOwiS

3 or bothAto be tried together if the offenbev, and the defendant

4 if th, is more than one, could have been joined In a single

5 iricknlnt or inforuation. Theorc me osall be the o as if

6 the prosecution were under such single indictment or information.

L 
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1 Role 14, if d it appears

2 that a defendant or the goverment is prejudiced by a joinder

3 of offenses or of defendent in an indlotment or inf tion

4 or by such joinder for trial together, the court may order an

5 election or selarate trials of counts, grant a severance of

6 defendants or provide whateter other relief justice requireso

l,
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1 Bule 15. Pro-Trial Procedure, At any time after the

2 filing of the indictment or information the court my invite

3 the attorneys to appear before it for a conference, at which

4 the defendant shall have the right to be present, to conaider

5 (1) The simplification of the issues;

6 (2) The possibility of obtaining admissions of fact

7 and of documento which will avoid unneceesary proof;

8 (3) The number of expert witnesses or charactor

9 witnesses or other witnesses who are to give testimmy

10 of a ciauulative nature;

11 (4) Such other vatters an my aid in the disposition

12 of the proceeding.

13 The court shall make an order which rec tee the agreements

14 made by the parties aa to any of the matters considered. Al

15 orders entered at the pre-trial conference control the sub.

16 sequent course of the proceeding, unlees modified at the trial

17 to prevent manifeet inWustice This rule ahall not be invoked

18 In case of any defendant who Is not represented by counsel.

-23 .
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1 Rule 16. Notice of

2 If a defendant intends to offer evidence that at the time

" alleged In the indictment or infornation he was at a place other

4 than the place whore the alleged offense was committed, he may

5 make a motion to require the attorney for the goverment to

6 serve and file before trial a specification stating with greater

7 particularity than the indictment or information the time and

8 place at which the offense is alleged by the goverment to have

9 been ccnitted. If the court grants the motion, it shall fix

10 the time within which the government's specification is to be

11 served. Upon service of the government's apecification the

12 defendant shall serve and file a specification of the place where

13 he was at the time specified by the government if he intends to

14 offer evidence of alibi with respect to the time and place speci-

15 fied by the goverment. If the trial is not to begin within 5

16 days after service of the government's specification, the de-

17 fondant shall serve and file his specification not less than 3

18 days before trial; otherwise he shall serve and file hie

19 specification at any time before trial. If a defendant fails

20 to make the motion or the specification but at the trial offers

21 evidence of alibi, the court may exclude the evidence unless

22 it finds that the failure was excusable or that the admission

23 of the evidence would be in the interest of justice. If the

24 court admits the evidence it may grant a request by the govern-

25 ment for a recess, for permesion to reopen its case or for

26 other appropriate relief. At the trial each party Is bound by Its

27 specification but the court for cause sbhgn my permit opecifio

28 eations to be amended. 2
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1 Rule 17. Pq~p2 ions.

2 (a) When Taken. If it appears that a prospective vit-

3 ness may be unable to attend or prevented from attending a

4 trial or hearing, that his testimony is material and that

5 it is necessary to take his deposition in order to prevent

6 a failure of justice, the court at any time r-Utr ,he

7 filing of an indictment or information may upon.i notice to

8 the parties order that his testimony be taken by deposition

9 and that any designated books, papers, documents or tangible

10 objects, not privileged, be produced at the sae time and

11 place. If a witness is committed for failure to give bail

12 to appear to testify at a trial or hearing, the court on

13 written motion of the witness and upon notice to the

14 parties may direct that his deposition be taken. After the

15 deposition has been subscribed the court may discharge the

16 witnees.

17 (b) Notice of Takin. The party at whose instance a

18 deposition Is to be taken shall give to every other party

19 reasonable written notice of the time and place for taking

20 the deposition. The notice shall state the nam and addrees

21 of each person to be examined. On motion of a party upon

22 wha the notice is served, the court for cause shown may

25 extend or shorten the time.

24 (c) Defendant's Counsel and Payment of Expenses. It a

25 defendant Is without counsel the our' shall advie hbim of
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26 his right and assiga counsel to represent him unless the

27 defendant elects to proceed without counsel or is able

28 to obtain counsel. If it appears that a defendant at whose

29 instance a deposition is to be taken cannot bear the ex-

30 pense thereof, the court may direct that the expenses of

31 travel and subsistence of the defendant's.attorney for

32 artzndance at the examination shall be paid by the govern-

33 ment. In that event the marshal shall eke payment

34 accordingly.

35 (d) How Taken. A deposition shall be taken in the

36 manner provided in civil actions. If the deposition is

37 taken at the instance of a defendant, the court may at his

38 request direct that it be taken on written Interrogatories

39 in the _anner provided In civil actions.

40 (e) At Instance of the Government or of a.Witnoes.

41 The ollowing additional requi ts sl11

42 apply if the deposition ie taken at the instance of the

43 government or of a witness. The officer having custody of

44 a deftndant shall be notified of the time an place set for

45 the examination, and shall produce him -t the examination

46 and keep him in the presence of the witness during the

47 examination. A defendant not in custody shall be given

48 notice and shall have the right to be present at the

49 examo ation. The governmnt shall pay in advance to the

50 de:Xant's attorney and to a defendant not in custody

-26-
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51 expenses of travel and subsistence for attendance at the

52 examination.

53 (f) Ues. At the trial or upon any hearing, a pert or

54 all of a deposition, so far as otherwise admissible under

55 the rules of evidence, may be used if it pears: That the

56 witness is dead; or that the witness is out of the United

57 8tates, unless it appears that the absence of the witness

58 was procured by the party offering the deposition; or that

59 the witness is unable to attend or testify because of

60 eickness or infirmity; or that the party offering the

61 deposition has been unable to procure the attendance of the

62 witness by subpoena. Any deposition may also be used by wW

63 party for the purpose of contradicting or 2nesohing the

64 testimony of the deponent as a witness. If onlv a part of a

65 deposition Is offered in evidence by a partY9 an adverse

66 party may require him to offer all of 1 which ti relevant

67 to the part offered and any party Wy offer other parts.

68 (g) t Objections to re-

69 ceiving in evidence a deposition or part thereof may be

70 made as provided in Sivil actions.

27-
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1 Rule 18. Discovery and Inspection. Upon motion of a

2 defendant at any time after the filing of the indictmflt or

3 information, the court may order the attorney for the govern-

4 ment to permit the defendant to inspect and copy or photograph

5 designated books, papers, documents or tangible objectso eb-

6 tained from or belonging to the defendant or obtained from

7 others by seizure or by process, upon a showing that the itema

8 sought may be material to the preparation of his defense and

9 that the request is rszoonable. The order 8hall specify the

10 time, place and manner of making the inspection and of taking

11 the copies or photographs and may prescrite such term and

12 conditions as are just1 ,
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1 Rule 19. gboena.

2 .(a) For Attendance of Witnesses' Form; I0suance,

3 A subpoena shall be issued by the clerk under the seal of

4 the court. It shall state the name of the court and the

5 title, if any, of the proceeding, and shall com eaceh I TA

6 person to whom it is directed to attend an gndiv at

7 the time and place speciffiec therein. lork shall issue

8 a subpoena signed and seale&,k-t otherwise in blank to a

9 party requesting it, w shall fill in the blanks before it la

10 served. A subpoena hall be isued. by a co missioner in a

11 proceeding before him, but it need. not be under the seal

12 of the court.

13 (b) Indigent2DenantYs. The court or a. judge thereof

14 may order at any time that a subpoena be issued. upon motion or

15 request of an indigent defendant. The motil or request .all

16 be supported by affidavit in which the defendant shall state

17 the name and address of each witness and the testimony which

18 he is expected by the defendant to give it subpoenaed and

19 shall show that the evidence of the witness Is material to

20 the defense, that the defendant cannot safely go to trial

21 without the witness and that the defendant does not have

22 sufficient means and Is actually unable to pay the foes of the

23 witness. If the court or judge orders the subpoena to be

24 issued the costs Incurred by the process and the fees of the

25 witness so subpoenaed shall be paid in the same nmner in

26 which similar costs and fees are paid in case of a witness
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27 subpoenaed in behalf of the goverment.

28 (c) For Production of Documentary Evidence and of Objects,

29 A subpoena may also command the person to wbM it la directed to

30 produce the books, papers, docunents or other objects designated

31 therein. The court on motion made promptly may qsh or mdify

32 the subpoena if compliance would be unreasonable or onre1g"I

33 The court may direct that books, papers, docUMents or objects

34 designated in the subpoena be produced before the court at a

35 time prior to the trial or prior to the time when they are to

36 be offered in evidence and may upon their production per mAWA

37 books, papers, documents or objects or po~ion8 thereof to be

38 inspected by the parties and-their attorneys.

39 (d) Servioe, A subpoena may be served by the marshal, by

40 his deputy,,-or by any other person who is not a party and who

41 is not less than 18 years of age. Service of a

42 be made by delivering a copy thereofftethe person named and by

43 tendering to him the fee for (Dday's attendance and the mileage

44 allowed by law. When the subpoena is issued on behalf of the

45 government or of an indigent defendant fees and mile

46 need not be tendere.

47 (e) For T~kiM'Deposition; Place of tion.

48 (1) An order to take a deposition authorizes the

49 issuance by the clerk of the court for the district in

50 which the deposition l to be taken of subpoenas for the

51 persons nmed or described therein.

.3O-
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52 (2) A resident of tl.e district In which the depooi-

53 tion is to be taken may be required to attend an examination

54 only in the county wherein he resides or is employed or

55 transaots-his business in person. A nonresident of the

56 district may be required to attend only In the county .

57 where he is served with a subpoena or-vithin 40 Mii1e from

58 the place of service or(ts)uch other place as Is fixed by

99 the court.

60 (f) Fo

61 (1) A subpoena requirins the attendance of a witness

62 at a hearing or trial may be served at any place within

63 the United States,

64 (2) A subpoena directed to a witness in a foreign

65 country shall issue under the circumstances and in the

66 manner and be served as provided in the Act of July 3,

67 1926, c. 762, so 2, 3, 4, 44 Stat. 835-356; 28 U. S. C.

68 ea 712, 713, 714.

69 (g) . Failure by any person without adequate

70 excuse to obey a subpoena served upon him may be deemed a con-

71 tempt of the court from which the subpoena issued or of the

72 court for the district in which it Issued if it was issued by

73 a comzniesioner.
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V. VEMM

. hRule 20. District and Division. Kuept as other-

2 vise permitted by statute or by these rules, the

3 prosecution shall be had In a district In which the

4 offense was coaitted, but If the district consists of

5 two or more divisions the trial shall be had In a

6 division in which the offense was cittedo
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1 Ruled4. Tranrfer vithin the District. In a Uas

2 trict containing more than one division the ar-

3 raignment may be had, a plea entered, the trial

4 conducted or sentence imposed, If the defendant

5 consents, in any division and at any tim.
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1 Rule 22. Transfer from the District for Plea and Sentence.

2 A defendant arrested in a district other than that in which

3 the indictment or information is pending against him may state

4 in writing, after receiving a copy of the Indictment or in-

5 formation, that he wishes to plead guilty or Belo 14ed ,

6 to waive trial in the'dietriot in which the 1itant 0o

7 information. is pendgAahd to consent to disposition of the

8 case in the district 4n which he was arrested, subject to the

9 approval of the United States attorney for each distriot, Upon

10 receipt of the defendant's statement and of the written ape

11 proval of the United State attorneys, the clerk of the court

12 In which the indictment or inTcrmation Is pending shall trene-

13 mit the papers in the proc eding or oertifiled copies thereof to

14 the clerk of the court for the district in which the defendant

15 is held and the prosecution shall continue In that district.

16 If after the proceedng has been transferred the defendant

17 pleads not guilty, the clerk shall return the papers to the

18 court In which the prosecution was comenced and the pro-

19 oeeding shall be restored to the docket of that court, The

20 defendant's statement shall not be used ainst him unlems

21 he was represented by counsel when it was mde.

-34-
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1 Rule22. Transfer frm the District or Division for Trial,

2 (a) F _ si. The court

3 upon motion of the defendant shall transfer the proeedifl as to

4 him to another district or division if the court is satisfied

5 that there exists in the district or division where the prose-

6 cution is pending co great a prejudice aginst the defendant

7 that he cannot obtain a fair and impartial trial in that dis-

8 triot or division.

9 (b) Offence Coitted in Two or Mor Districts or Divisions.

10 The court upon motion of the defendant shall transfer the proceed-

11 ing as to him to another district or divisionif it appears fram

12 the indictment or information or from a bill of particulars that

13 the offense was committed in more tha one district or division

14 and if the court is satisfied that in the interest of justice

15 the proceeding should be transferred to another district or

16 division in which the camission of the offense is charged.

17 (c) P ed go s When a trensfer is ordered

83 the clerk shall transmit to the clerk of the court to which the

19 proceeding is transferred all papers in the proceeding or

20 duplicates thereof and any bail taken, and the prosecution

21 shall continue in that district or division.

-35 -
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1 Rule 24. Time of Motion to Transfer. A motion to transfer

2 under these rulee may be mde at or before arCigent or at

3 such other time as the court or these rules my prescribe.

-36-
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VI. TRIAL

1 R , Txi1 yj or by the Court,

2 (a) . Cases required to be tried by jurv

3 shall be so tried unless the defendant waives a Jury trial in

4- writing with the approval of the court and the consent of the

5 govermmt.

6 (b) Jury of-Leas Than Twelve. Juries shall be of 12 but

7 at any time before verdict the parties my stipulate in writilg

8 with the approval of the court that the Jury shall omeslt of

9 any niuber less than 12.

10 (o) T thoutaiy In a case tried without a jury

11 the court shall make a general finding and my in .adition find

12 the facts specially.

-37-
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1 Rule 26, Trial Jurors.

2 (a) Examinat-on. The court may permit the defendant or

3 his attorney and the attorney for the government to conduct

4 the examination of prospective Jurors or may itself conduct

5 the examination. In the lat."'or event the court shall permit

6 the defendant or his attorney and the attorney for the govern-

7 ment to supplement the examination by such further inquiry as

8 it deems proper or eball itself rubmit to the prospective

9 Jurors such additional questions by the parties or their

10 attorneys as It doeeins proper,

11 (b) Pereptory Challenges. If the ffense oharged is

12 punishable by death, each side Is entitled to 20 peremptory

13 challenges. If the offense charged is punishable by im-

14 prisonment for more than one years the government is en'

15 titled to 6 peremptory challenges ana the defendant or

16 defendants jointly to 10 peremp'wy challenges. If the

17 offenee charged is punishable by imprisonment for not more

18 than one year or by fine or both, each side In entitled to 3

19 peremptory challenges. If there is more than one dofendant,

20 the court may allow the defendants additional peremptory

21 challenges and permit them to be exercised separately or

22 Jointly.

23 (c) Alternate Jurors, The court may direct that xn

tb4 more than 4 Jurors in addition to the regular jury be called

25 an - eled to sit as alternate Jurors. Alternate Jurors
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26 In the order in which they are called shall replace jurors

27 whop prior to the time the jury retires to considr its

28 verdict; become unable or disqualified to perform their duties.

29 Alternate jurors shall be drawn in the sae manner, shall have

30 the same qualifications, shall e subject to the same enmina-

31 tion and challenges, shall take the same oath and shall have

32 the same functions, powers, facilities and privileges as the

33 regular jursra. An alternate Juror who does not replace a

34 regular juror shall be discharged after the jury retires to

35 consider its verdict. Each side is entitled to 1 peremptory

36 challenge in addition to those otherwise allowed by law if

37 1 or 2 altenate Jurors are to be Impanalled, and 2 pereMtory

38 challenges if 3 or 4 alternate jurors are to be impanelled.

39 The additional peremptory challenges may be used against an

40 alternate juror only, and the other peremptory challenge8

41. allowed by these rules may not be used against an alternate

42 juror.
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1 Rule 2 jua If by reason of ab-

.2 sence fra the district, death, sickness or other

3 disability the judge before whon the defendant

4 has been tried is unable to perform the duties to

5 be performed by the court after a verdict or

6 finding of guilt, any other judge regulaxl7 sitting

7 in or assigned to the court may perform those

8 duties; but if such other judge is satisfied that he

9 canot perform those duties because he did not

10 preside at the trial or for any other reason, he

11 my In his discretion grant a nev trial.

-40-
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1 Rule 28. Evidence. In all trials the tosti of

2 -'itneeees sall be take l OO

3 less otherwise provided by an act of Congress or

i by these rules. The admissibility of evidence and

5 the coetency and privileges of witnesses shall

6 be governed, except when an act of Congress or

'f hese rules otherwise provide, by the principles

of the comon law as they may be Interpreted by

W the courts of the United Staten in the light of

10 reason and experienme.
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1 ~Rule 29. Proof of OffWical Reoord. An official

2 record or an entry therein or the lack of such a

32 record or entry may be proved In the same n

4 nor as in civil actions.

-42-
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1 Rule 30. E Witness The court may

2 order the defendant or the goverment or both to

3 show cause why expert witnesses should not be

4 appointed, and ny reqet the parties to submit

5 nominations. Yj cowurk may appoint an expert

6 witnesses agreed upon by the parties, and may

7 appoint witneeses of Its own selection. An em-

8 pert witneos shall not be appointed by the court

9 unless he cowients to act. A vwitnes so appointed

10 shall be iormed of his duties by the court at a

11 conference In which the parties shall have bp-

12 portiunity to participate. A witnees so appointed

13 8hall advise the parties of his findings, If any,

14 and may thereafter be called to testify by the

15 court or by any party, He shall be subJect to

16 cress-examination by each party. The court y

17 determine the reasonable compensation of such a

18 witness and direct its payment out of such fumde

19 as may be provided by lav. The parties also

20 may call expert witnesses of their own selection.
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1 Ru1e 1. Motion for Acquittal.

2 (a) Motion for Judgent of Acouittal. Motions for

3 directed verdict are abolished and motiono for Judgment of

4 acquittal shall be used in their place. The court on nation of

5 a defendant or of its own motion sball order the entry of Ju4d'

6 bment ofiaoquittal of one or more offenes oharged in the

7 indictment or information after the evidence on either side is

8 closed If the evidence Is insufficient to sustain a conviction

9 of such offense or offenses. If a defendant's motion for judg-

10 mont of acquittal at the close of the evidenie offered by the

11 goverment is not granted, the defendant my offer videnoe

12 without having reserved the right.

13 (b) Reservation of Decision on Motion, If a motion for

14 Judgment of acquittal is made at the close of all the evidence,

15 the court may reserve decision on the motion, submit the case

16 to the jury and decide the motion either before the jury returns

17 a verdict or after it returns a verdict of guilty or Is disohrged

18 without having returned a verdict. If the motion is denied. an

19 the case is submitted to the jury, the motion my be ed with-

20 in 5 days after the Jury is discharged and my include in the

21 alternative a motion for a new trial. If a verdict of guilty is

'22 returned the court my on such motion set aside the verdiot and

23 order a new trial or enter Judgment of acquittal. If no verdict

4 1is returned the court may order a now trial or enter ju t

25 of acquittal.
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I Rule 32. Instructions. At the close of the evi-

2 dence or at such earlier time during the trial as

3 the court reasonably directs, any party may file

4 written requests that the court instruct the Jury on

5 the law as set forth in the requests. At the same

6 time copies of such requests shall be furnished to

7 adverse parties. The court shall infom counsel

8 of Its proposed action upon the requests prior to

9j- their arguments to the jury, but the court shall t^ '

10 instruct the Jury after the argments are com- r (1k t 4-

11 pleted. No party may assig as error any portion

12 of the charge or omission therefrom unless he ob-

13 jects thereto before the Jury retiree to consider its

14 verdict, stating distinctly the matter to which he

15 objects and the grounds of his objection. Oppor-

16 tunity shall be given to make the objection out of

17 the hearing of the jury.
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1 Rule 33, Verdict.

2 (a) Return. The verdict shall be unanimou. It shall

3 be returned by the jury to the judge in open court,

4 (b) Several Defendants. If there are two or more defend-

5 ants, the jury at any time during it8 deliberations May return

6 a verdict or verdicts with respect to a defendant or defendnlts

7 as to whom it has agreed; if the jury canot agree with respect

8 to all, the defendant or defendants as to whom it does not

9 agree may be tried again.

10 (c) C ction of Less Offense. The defendant may be

11 found guiltp of an offense necessarily Included in the offense

12 charged or of an attempt to comit either the offense chred

13 or an offesse necessarily included therein ifW a-ttempt is

14i. an offense,

15 (d) Lpll of JurX. When a verdict is returned and before

16 It is reeorded the jury shall be polled at the request of any

17 party o0, upon the court's ovn motion. If upon the poll there

18 is not nanimoue concurrence, the jury may be directed to re-

19 tire fW further deliberations or may be disearged.
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VII. JD

1 Rule 54. t nn

2 (a) Sentence. Sentence shall be iposed without unreason-

3 able delay. Pending sentence the court may omit the defend-

4 ant or continue or alter the bail. Before Imposing sentence

5 the court shall afford the defendant an opportunity to make

6 a statement in his own behalf and to present any information

7 In mitigation of punishment.

:8 (b) Judgment. A judgent of conviction shall set forth

9 the plea, the verdiot or finding, and the adjudication and

10 sentence. If the defendant is found not guilty or for any

11 other reason is entitled to be discharged, 3udent shall be

12 entered accordingly. The judgment shall be signed by the

13 judge and entered by the clerk.

14 (c) Presentence Investination.

15 (1) lWhen Made. The probation service of the court

16 shall make a presentence investigation and report to the

17 court before the imposition & sentence or the granting

18 of probation unless the court otherwise directs. The

19 report shall not be submitted to the court or Its contents

20 disclosed to anyone unless the defendant has pleaded

21 guilty or has been found guilty.

22 (2) Report. The report of the presentence investm-

23 timn1bea.

24 and such information about hij characteristiehS fianal

25 c6nditien and the circmdtaaee AtfectnG hAbahaviO? &4
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26 may be helpful in imposing sentence or in granting

27 probation or in the correctional treatment of the defend-

28 ant, and such other information as may be required by

29 the court. After determination of the question of guilt

30 the report shall be available, upon such conditions as

31 the court may impose,, to the attorneys for the parties and

32 to such other persons or agencies having a legitimate if-

33 terest therein as the court my desigate.

34 (d) Withdrawal of Plea of Guilty, A motion to vi a

35 plea of guilty or of nolo contendre may be made only before

36 sentence is imposed or imosition of sentence Is suspended; but

37 to correct manifest injustice the court after Senten09 may set

38 aside the judomnt of conviction and permit the defendant to

39 withdraw his plea.

40 (e) Probation. After conviction of an offense not punish-

41 able by death or by life imprisonment, the defendent may be

42 placed on probation as provided by law.
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1 Rule 25. Now Trial. The court may grant a new trial

2 to a defendant if required in the interest of justice. If

3 trial was by the court without a jury the court may vaoate

4 the Judgnent if entered, take additional testimony and direct

5 the entry of a nev judgment. A motion for a now trial based

6 on the ground of newly discovered evidence or on the ground

7 that the defendant has been deprived of a constitutional

8 right may be made at any time before or after f1ml 3udgmto

9 but if an appeal is pending the court my grant the motion

10 only on remand of the case. A motion for a new trial based

11 on amy other grounds shall be made within 5 days after

12 verdict or finding of guilty or within such further time

13 as the court may fix during the 5-day period.
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1 -Le _6. Arrest of-judgment. The court shall arrest

2 Judgment if the indictment or informtiork does not charge

3 an offense or if the court was without Jurisdiction c} the

4 offense charged. The motion In arreas of judgent shall be

5 mde vithIn 5 days after determination of guilt or within

6 ouch further time as the court my fix durW the 5-day

7 period.
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1 Fxu Correction or Reduction of Sentenfo.

2 The court may correct an illegal sentence at any time,

3 The court may reduce a sentence within 60 days after the

4 sentence is imposed, or within 60 days after receipt by the

5 uort of a mandato issued upon affirmance of the Judgment

6 or dismissal of the appeal, or within 60 day. after receipt )>

7 of ,an order of the Supreme Court denying an application for

8 a vrit of certiorari.
/ ,~~~~~~~~~~~~~~~~~~~~~/

.(1

- -
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1 Ruaew38. Clerical MietakeB, Clerical mistaks8

2 in judgmnts, ordere~or other parts of the record and

3 errore in the record arising from overhight or omission,- ,

4 may be corrected by the court at any time and after

5 such notice, if any, as the court orders,
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VIII. APPEAL

I ~ Tntei itionfor rit of

2 Certiorari.

3 (a) IM s~A~l

4 (1) Notice of Appeal. An app3ai permitted by law

5 from a district court to the Supreme Court or to a circuit

6 court of appeals is taken by filing with the clerk of the

7 district court a notice of appeal in duplicate. Petitions

8 fo allowance of appeal, citationsftd aesiets of error

9 in cases governed by these rules are abolished. The notice

10 of appeal shall set forth the title of the case, the name

11 amz addvas of the appellant and of appellant's attorney,

12 s. statement of the offense, a concise statement of

13 + fithe 'udgent or order, giving Its date and any sentence

14 imtin d, the place of confinement if the defendant in in

15 cuqetodQy and a statement that the appellant appeals frai

16 the judgient or order. If tme appeal is directly to the

17 Supreme Court, the notice shall be aopied by a

Jurldictional statement as prescribed by the rules of

the Suirrem Court. The notice of appeal shall be slWd

20 by the appellant or appellantes attorney, or by the

21 clerk if the notice is prepared by the clerk as provided

22 in paragraph (2) of this subdirision. The duplicate

25 notice of appeal and a statement of the docket entries

24 shall be forwarded imediately by the clerk of the

25 district court to the clerk of the appellate eurt.

-5 -
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20 Notification of the filing of the notice of appeal

27 shall be given by the clerk'by mailing copies thereof

28 to adverse parties, but his failure so to do does not

29 affect the validity of the appeal.

30 (2) Time for Tairgj A al. An appeal by a defend-

31 ani may be taken within 10 days after entry of the

32 judgment or order app-aled from, but If a motion for a

33 new trial or in arrest of judgment has been mde within

54 the 10-day period an appeal f a Judgmnt of conviction

35 may be taken within 10 days after entry of the order

36 denying the motion. When a court after trial iposed

37 sentence upon a defendant not represented by counsel,

38 the defendant shall be advised of his right to appeal

39 and if he so requests, the clerk shall prepare and file

ko forthwith on behalf of the defendant a notice of appeal.

-, . An appeal by the government may be taken Within 30 days

42 after entry of the judgent or order appealed from.

43 (b) Petition for Review onWrit of Certiorari.

44 (1) Petition. Petition to the Supreme Court for writ

45 of certiorari shall be made as proscribed in its rules,

46 (2) Time of Making Petition. Petition for writ of

47 certiorari may be made within 30 days after entry of

48 the judgment or within such further time not exceeding

49 30 days as the Court or a Justice thereof for came shcln

50 may fix within the 3Oday period following judgment,

-54-
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51 If the Judgment was enter :a il ' -striet court

52 in Alaska, Hawaii, Puerto .,o Cenal Zone or

53 Virgin Ie.andathe petition shall be deemed in time

54 if mailed under a positrk dated within such 30-day

55 period.
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1 Bule 40 Sf.e

2 (a) tayof EnxBcution.

3 (1) Death. A sentence of death shall be taed if an

4 appeal is taken.

5 (2) Im sonment. A senten-e of imprisormont shall

6 be stayed if an appeal is taken and the defendant elects

7 not to comence service of the sentence or is admitted

8 to ball.

Q (3) Fine. A sentence to pay a fine or a fine and

10 Coats, if an appeal is taken, may be stayed by the

11 district court or by the circuit court of appeal. upon

12 such terms as the court doeem proper. The court may

13 require the defendant pending appeal to deposit the

14 vhole or any part of the fine and costs in the registry

15 of the district court, or to give bond for the payment

16 thereof, or to submit to an examination of assete, and

17 it may make any appropriate order to restrain the de-

18 fondant fron dissipating his assete.

19 (4) Probation. An order placing the defendant on

20 probation shall be stayed if an appeal is taken.

21 (b) Ball. Admission to bail upon appeal or certiorari

22 shall be as provided in these rules.

25 (c) A lication for Relief Pening Reiew. If applica-

24 tion is made to a circuit court of appeals or to a circuit

25 Judge or to a justice of the Supreme Court for bail pending
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26 appeal or for an extension oIf time for docketing the record

27 on appeal or for any other rel1ef which might have been

28 granted by the district court, the application shall be

29 upon notice and shall shov that application to the court

30 below or a judge thereof is not practicable or that ap=

31 plication has been mde and denied, with the reasons given

32 for the denial, or that the action on the application did

33 rnot afford the relief tW which the applicant coneiderl

34 himself to be entitled.
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1 Rule 41. SpriionofAeal.

2 (a) s n at The Du-

3 pervision and control of the proceedifigs on appeal

4 shall be in the appellate court from the time the

5 notice of appeal is filed with its clerk, except as

6 otherwise provided in these rules. The appellate

'77 ourt ay at any time entertain a motion to dismies

8 the appeal, or for directions to the district court, or

9 to modify or vacate any order made by the district

10 court or by any judge in relation to the prosecution

11 of the appeol, includinS any order fixing or denyin8

12 bail.

13 (b) The Re ordn e

14 (1) ed . The rules arui

15 practice governing the preparation and form

16 of the record on appeal in civil actions shall

17 apply to the record on appeal in all criminal

18 proceeegins, except as othe"ise provided in

19 these rules.

20 (2) Use of' Tewritten Record. The circuit

21 court of appeals may dispense with the print-

22 ing of the record on appeal and review the pro-

23 ceedinga on the typewritten record.

24 (c) DoC A

25 L . The record on appeal shall be filed with the'

26 appellate court and the proceeding there docketed
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27 within 40 dayS from the date the notice of appeal is

28 filed in the district court,* but if more then one

29 appeal Is taken from the sm ju4gmnt to the sam

30 appellate court, the district court my prescribe

31 the time for filing and docketing, which in no event

32 shall be loes than 40 days from the date the first

33 notice of appeal il filed. In all eases the district

34 court or the appellate court or, if the appellate

35 court Is not In session, an judge thereof my for

36 cause shown extend the time for filing and dooketin8 e

37 (d) etD t f. leso

38 good cause Ls homn for an earlier hearing, the ap-

39 pellate court shall set the appeal for on a

40 a date not les than 30 days after tho filing In that

41 court of the record on appeal and as soon after the

42 expiration of that period as the state of the calendar

43 vill permit. Preference sall be given to appeals

414 in eriminal cases over appeals in civil cases.

-59
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ix. SuPPLMNITAPY AND SPECIAL
PHOCMINGS

Li Rule 42. Commitment to Another District;

2 Removal.

3 (a) Arrest In Nearby District. If a person is

4 arrested on a warrant Issued upon a complaint in

5 a district other than the district of the arrest but

6 in the same state, or on a warrant issued upon a

7 complaint in another state but at a place leose than

8 100 miles from the place of arrest, or without a

9 warrant for an offense committed in another dis-

10 triet in the same state or in another state but at a

11 place less than 100 miles from the place of the ar-

12 rest, he shall be taken before the nearest available

13 comaissioner or other nearby officer described in

14 Rule 5 (a); preliminary proceedings shall be con-

15 ducted in accordance with Rule 5 (b) and (c); and

16 if held to answer, he shall be held to answer to the

17 district court for the district in which the prose-

18 cution is pending, or If the arrest van without a

19 warrant, for the district in which the offense was

20 ocmitted. If such an arrest is made on a war-

21 rant issued on an indictment or iformatio, the

22 peroon arrested shall be taken before the district

23 court In which the prosecution is pending or, for
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24 the urpose of dmLission to bilA before a CoRMeSIoneD

25 in the district of the anet in accodance Vith PWv1GS0i9

26 of Rule 9 (a) (1),

27 (b) Arrest In Dietant District.

28 (1) AV2arnoe, befi sui V or Ju~05,

29 If a person is arrested upon a W oart Iseuc4 In

30 another state at a plaoe 100 males or more from the

31 place of arrest, or vithout a worT Tor an offG8O

32 oomitted in another state at a place 100 g1eS oq

33 more from the place of arrest, he u1al be tan

34 without unneeasay delay before the rArest

35 available oomsiBonr or a eaby ju4 of VW

36 UnitedO.tates In the district in whMh the arrest

37 was M4.

38 (2) Statmont by qgisealnr orJ

39 The asicuer or judge shall infom the defendant

40 of the charge aint him, of his right to retain

41 counsel and of his right to have a heAring or to

42 valve a hearing by sigaing a waiver before the com-

43 missioner or judge. The omissioner or judge shall

44 also Inform the defendant that he is not required to

45 Q mke a statement and that my statement and& by Mm

46 my be used against him, shall allow him reasonable

47 opportunity to consult counsel and shall afmit him

-61--
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48 to hail as provided, in these rules.

49 (3)

50 The defendant shall not be called upon to plead. If

51 the defendant waives hearing, the judge shall issue a

52 warrant of removal to the district where the prosecution

53 Is pending. If the defendant does not waive hearin, the

54 comissioner or judge shall hear the evidence. If the

55 commissioner hears the evidence he shall report his

56 findings and Reoe dations to the judge. At the

57 hearin the defendant may crosse e witnesses againt

58 him and. mya introduce evidence in his owm behalf. If it

59 appears from the eclnIasioner'e report or from the evi-

60 ~dence adduced before the judge that sufficient groumd has

61 been shown for ordering the removal of the defendant, the .

62 judge shall issue a warrant of removal to-he district

63 where the prosecution is pending6A-'thervlee he shall

64 discharge the defendant. If the prosecution is by In-

65 dictment, a warrant of removal shall Issue upon producti

66 of a certified copy of the indiotment and upon proof that

67 the defendant Is the person named in the Indictment. If

68 the prosecution is by informtion or ecplaint, a warrant

69 of removal shall issue upon the production of a certified

70 copy of the information or complaint and upon proof that

71 there is probable cause to believe that the defendant is

72 guilty of the offense charged. If a warrant of removal

-62-
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73 ie issued, the defendant hall be admitted to bail

74 for appearance in the district in which the prosecution

75 is pending in accordance with Rule 48. After a defend-

76 ant is held for removal or is discharged, the papers in

77 the proceeding and aV bail taken sall be tr tted

78 to the clerk of the district ocurt in which the prose-

79 cution is pending.

80 (4) Herinand Removal on Arrest *1thout a Warrant,

81 If a person is arrested without a warrant, the hearing

82 may be continued for a reasonable time,, upoi a shoeing

83 of nrobable cause to believe that he is guilty of the

84 offense charged; but he may not be removed as herein

85 provided unless a warrant issued in the district in

86 which the offense was committed is presented.
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1 Rule 43. Search and Seizure.

2 (a) Authority to Issue Warrant. A search warrant euthorlzed

3 ,y this rule may be issuad by a judge of the United States or a

4 a state or territorial court of record or by a United States

5 comiseio.er within the district wherein the property sout

~6"* is located.

7 (b) Grounds for Issuance. A warrant a be *86uOs under thle

8 rule to search for and seite any property.

9 (1) Constituting the fruits of a violation of a law

10 of the United States; or

11 (2) Desiuied or intended for use or which is or has been

12 used as the means of clitting a crialmnl offense; or

13 (3) Possessed, controlled., or depigned or intended for use,

14 or which is or has been used in violation of the Act of Juw_

15 15, 1917, c. 30, title VIII, a 4, 40 stat. 226, and title zIp

16 22, 40 Stat. 20, as amended by the Act of March 28, 1940, a.

17 72, a 8, 54 Stat. 80; 18 U. 8. C. a 98.

18 (c) Issuance and Contents. A warrant shall issue only

19 -on affidavit sworn to before the judge or camissioner and estab-

20 lishing the grounds for iasuing¢ the warrant. If the judge or acc-

21 missloner is satisfied that Stonmda for the application exist

22 or that there is probable caue to believe that they exist,

23 he shall issue a warrant identifying the property and wiming

24 or describing thie person or place to be searched. The
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25 warrant shall be directed to a civil officer of the United

26 States authorized to enforce or aeist in enforcing any law

97 thereof or to a rerec, co autorized by the President of

28 the Ulnite6 States. It shall state the grodnd or probable

29 cause for ite iaeuance and the names of the persons whose

30 affidavits have been taken in aurport thereof. It shall

51 c~omand the o.f1cer to search forthbd'th the person or place

32 named for the property apecbfied. The warrant shall direow

53 that it be served In the 4aytima, but if the affidavits are

54 positiqe that the property is on the person or in the place

55 to be searched, the warrant may direct that it be aerved at

56 a time, It shall deelEate the district Judge or the comc

37 miesioner to whom It shall be returnad.

53 (4) Ezucution Lnd Return wlth Lnvontor . The warrant

39 rmy be executed and returned only rithin 10 days aft6r its

40 date. The off.cer taking property under the warrant shall

41 give to the peruon from wvho or frcu whose premises the

1+2 property was taken a copy of the warrant and a receipt for

47 the property taken or shsll leave the coy and rscaIpt at

144 the place frcm which the property was taken. The return shall

45 be made prrmptly and shall be accompanied by a written Inven-

46 tory of any property taken. The inventory shall be mada in the

47 presence of the applict.at for the warrant and the person frcM

48 whose possession or premi8es the property was taken, if they

-65 -
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49 are present, or In the presence of at least one credible person

50 other thon the applicant for the warrant or the person from

51 whose possession or premises the property was taken, and shall

52 be vl!rified by the officer. The judge or comissioner shali

53 upon request, deliver a copy of the inventory to the person

54 from whom or from whose premises the property was taken and

55 to the applioant for the warrant.

56 (e) Motion for Return of 1operty and. to SUpess Evidence.

57 A person aggrdeved by an unlawful search and seizure may move

58 the District Court for the District jv- which the property van

59 seized for the return of the property and to suppress for use

60 as evidence anything so obtained on the ground that (1) the

61 property was Illegally seized without warrant, or (2) the

62 warrant is insufficient on its face, or (3) the property

63 seized is not that described in the warrant, or (4) there

64 was not probable cause for believing the existence of the

65 grounds on which the warrant was issued, or (5) the warrant

66 was illegally executed. The judge shall receive evidence

67 on any issue of fact necessary to the decision of the motion.

68 If the aotion is granted the property shall be restored unless

69 otherwise subject to lawful detention and it shall not be

70 admissible in evidence at any hearing or trial. The motion to

71 suppress evidence may also be made In the District where the

72 trial is to be had.' The motion shall be made before trial
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73 or hearing unless opportunity therefor did not exist or

74 the defendant was not avare of the grounds for the motion,

75 but the court in its discretion my entertain the motion at

76 the trial or hearing.

77 (f) Return of PaDers to Clerk. Tha judge or comissionler

78 who has issued a search warrant shall attach to the warrant

79 a copy of the return, inventory and all other papers In con-

80 nection therewith and shall file them with tho clerk of the

81 Di'trict Court for the District in which the property was

82 seized,

83 (g) Scope andDefinition. This rule supersedes the Act

84 of June 15, 1917, c. 50, title XI, De 1-6y.l10l11i 1i4l6, 40

85 Stat. 228, 229, 18 Ue S. C. as 61N616, 62, O i and

86 any other provision of chapter 30 of that Act inconsistent

87 with this rule. It does not modify any other act, incon-

88 sistent with this rule, regulating search, seizure,,afd

89 the issuance and execution of search warrants -n eircum-

90 stances for which special provision is made .The term

91 "property" is used in this rule to Include documents, books,

92 papers and any other tangible objects.
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1 Rule 4 Criminal Co mpt.

2 (a) SG leM Dispoeition. A criminal con.

3 tempt may be punished summarily if the judge

4 certifies that he saw or heard the conduct

5 constituting the contempt and that it was comA

6 mitted in the actual presence of the court.

7 The order of contempt shall recite the facts

8 and shall be signed by the judge and. entered

9 of record.

10 (b) Disposition upon H6tice and Hearing. A

11 criminal contempt except as provided in subdivision

12 (a) of this rule shall be prosecuted a notice. The

13 notice shall state the time and place of hearing,

14 allowing a reasonable time for the preparation of

i5 the defense, and shall state the essential facts Con-

16 stitutlng the criminal contempt charged andl de-

17 scribe it as such. The notice shall be given orally

18 by the judge in open court in the presence of the

19 defendant or, on application of the United States

20 attorney or of an attorney appointed by the court

21 for that purpose, by an order to show cause or an

22 order of arest. The defendant Is entitled to a

25 trial by jury in any case in which an of Con-

24 gress so provides. Be is entitled to admission to

25 bail as provided in these rules. If the contept
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26 charged involves disrespect to or eciticism of a judge,

27 that Judge is disqualified from presiding at the trial

28 or hearing except with the defeidant's consent, Upon

29 a verdict or finding of guilt the court shall enter an

30 order fixing the punishment.
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X. GEMAL PROVISIONS

I Rule 45. Presence of the Defendsu

2 shall be present at the arraignment, i

3 the trial including the impaneling of

4 return of the verdict, and at the imp

5 except as otherwise provided by these

6 offenses not punishable by death, the

7 absence after the trial has been co

8 presence shall not prevent continuing

9 including the return of the verdict.

1Q appear by counsel for all purposesB.

11 punishable by fine or by imprisonment

12 or both, the ocurt, with the written

13 ant, may permit arraignment, plea, tr

14 of sentence in the defendant's absenc

15 presence is not required at a reducti

16 under Rule 37.
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X. GERAL PROVISIONS

I Rule 45. Presence of the Defendant. The defendant

2 shall be present at the arraignment, at every stage of

3 the trial including the impaneling of the jury and the

4 return of the verdict, and at the imposition of sentence,

5 except as otherwise provided by these rules. In prosecutioMfW

6 offenses not punishable by death, the defendants voluntary

7 absence after the trial hap been cmnenced in his

8 presence shall not prevent continuing the trial to and

9 including the return of the verdict. A corporation may

1O appear by counsel for all purposes. In prosecutlons -or 6Yfnams

11 punishable by fine or by imprisonment for not more than one year

12 or both, the court, with the written consent of the defend-

13 ant, may permit arraignment, plea, trial and imposition

14 of sentence in the defendant's absence. The defendant's

15 presence is not required at a reduction of sentence

16 under Rule 37.
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1 Rule 46. Aeeg~ent of Counwel. If the de-

2 fondant appears in court without counoel, the

3 court shall advise him of his right to counsel and

4 assign counsel to represent him at every stage of

5 the proceeding unless he elects to proceed without

6 counsel or is able to obtain counsel,
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1 Rule 47. Time.

2 (a) Cptation. In computing any period

3 of time the day of the act or event after which

4 the designated period of time begins to run is not

5 to be included. The last day of the period so com-

6 puted is to be included, unless it is a Sunday or

7 legal holiday, in which event the period runs un-

8 til the end of the next day which is neither a Sun-

9 day nor a holiday. When a period of time pre-

10 scribed or allowed is less than 7 days, interme-

11 diate Sundays and holidajo shall be excluded in

12 the cufputation. A half kholiday shall be consid-

13 ered. as other days and not as a holiday.

14 (b) Et When an act is required or

15 allowed to be done at or within a specified time,

16 the court for cause shown may at any time in its

17 discretion (1) with or without motion or notice,

18 order the period enlarged if application therefor

19 is made before the expiration of the period orig-

20 inally prescribed or as extended by a previous

21 order or (2) upon motion permit the act to be

22 done after the expiration of the specified period

23 If the failure to act was the result of excusable

24 neglect; but the court may not enlarge the period

25 for taking any action under Rules 35, 36 37,

26 except as otherwise provided in those rules, or, the

27 period for taking an appeal.
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28 ( Unaffected by Expiration of Term. The period of

29 time provided for the doing of any act or the taking of any

30 proceeding is not affected or limited by the expiration of

31 a term of court. The expiration of a term of court in no

32 way affects the power of a court to do any act in a criminal

33 proceeding.

34 (d) For Motions; Affidavits, A written mbtion, other

35 than one which may be heard and notice of the

36 hearing thereof shall be served not later than 5 days before

37 the time specified for the hearing unless a different period

38 is fixed by rule or order of the court. For cause shown such

39 an order may be made on ex,patte application. When a motion

40 Is supported by affidavit, the affidavit shall be served

41 with the motion; and opposing affidavits may be served not

42 les than ] day before the hearing unless the court permits

43 them to be served at a later tim,

44 (e) Additional Time after Service by Mail, Whenever a

45 party has the right or Is required to do an act within a

46 prescribed period after the service of a notice or othor

47 paper upon him and the notice or other paper to served

48 upon him by mail, 3 days shall be added to the prescribed

49 period.
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1 Rule 48. Bail.

2 (a.) Right to Bl.

3 (1) Before Conviction. A person arrested

4 for an offense not punishable by death shall

5 be admitted to bail. A person arrested for

6 an offense punishable by death may be admit-

7 ted to bail by any court or judge authorized

8 by law to do 8o in the exercise of discretion,

9 giving due weight to the evidence and to the

10 nature and circumstances of the offense.

11 (2) Upon Review. Bail shall be allowed

12 pending appeal or certiorari only If It appears

13 that tne case Involves a substantial question

14 which s-'-.uld be determined by the appellate

15 court. Bail may be allowed by the trial judge

16 or by the appellate court.or, if the appellate

17 court is not in session, by any judge thereof

18 or by the circuit justice. The court or

19 the judge or justice allvving bail may at any

20 time revoke the order admitting the defendant

21 to bail.

82 ((b) Bail for Witness. If it appears by affi-

25 davit that the testimony of a person is material

24 in aty criminal proceeding &d if It id uoovn'

25 that it may become impracticable to secure his
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26 presence by subpoena, the court or comissioner may re-

27 quire him to give bail for his appearance as & witnees,

28 in an amount fixed by the court or commissioner. If the

29 person fails to give bail the court or comlissioner may

30 commit him to the custody of the marshal pending final

31 disposition of the proceeding in which the testimony Is

32 needed, may order his release if he has been detained for

3, an unreasonable length of timed end may modify at any time

34 the requirement as to bail.

35 (c) Amount. If the defendant is admitted to bail, the

36 amount thereof shall be such as in the judgent of the cfom

37 missioner or court or judge or justice will Insure the presence

38 of the defendant, having regard to the nature and circumntanoes

39 of the offense charged, the weight of the evidence against

4O him, the financial ability of the defendant to give bail, and

41 the character of the defendant.

42 (d) Form, and Place of Deposit. A person required or

43 permitted to give bail shall execute a bond for his appearance.

44 One or more sureties may be required, cash or bonds or notes

145 of the United States may be accepted and in proper cases no

46 security need be required. Bail given originally on appeal

47 shall be deposited in the registry of the district court

48 from which the appeal Is taken,

49 (e) Justification of Sureties, Every surety, except a

50 corporate surety which is approved as provided by law, shall
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51 justify by affidavit and may be required to describe in

52 tl~e affidavit the property by which he prcposee to Justify

53 and the encumbrances thereon, the number and amount of

54 other bonds and undertakings for ball entered into by him

55 and remaining undlscharged and all his other liabilities.

56 No bond shall be approved unless the strety thereon appears

57 to be qualified.

58 (f) Forfeiture.

59 (1) Declaration, If there is a breach of condition

60 of a bond, the district court shll. declare a forfeiture

61 of the ball.

62 (2) e Ai. The court may direct that a for-

63 feiture be set aside, upon such conditions as the court

64 may impose, if it appears that justice does not require

65 the enforcement of the forfeiture.

66 (3) Enforcement. When a forfeiture ham not been set

67 "side, the court shall on motion enter a Judgaent of

63 default and execution may ie3'e thereon. By entering

69 into a bond the obligors submit to the jurisdiction of

70 -the diestrict court and irrevocably appoint the clerk of

71 the eourt as their agent upon whom any papers affecting

72 their liability may be served. Their liability may be

73 enforced on motion without the necessity of an Independ-

74 ent action. The motion and such notice of the motion as
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75 the court prescribes may be served on the clerk of the

76 court, who shall forthwith mail copies to the gbligors to

77 their- last k'mo addresses.

78 (4) Remission. After entry of such judgment, the

79 court may remit it in whole or in part under the oondb-

80 tione applying to the setting aside of forfeiture in

81 Paragraph (2) of this subdivision.

82 (g) Exoneration. When the condition of the bond has

83 been satisfied or the forfeiture thereof has been set aside

84 or remitted, the court shall exonerate the obligors and

85 release any bail. A surety may be exonerated by a deposit

86 of cash in the amount of the bond or by a timely surrender

87 of the defendant into custody.
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1 Rule 49. Motions. An application to the court

2 for an order shall be by motion. A motion

3 other than one made during a trial or hearing

4 shall be in writing unless the court permits it

5 to be made orally. It shall state the grounda

6 upon which it is made and shall set forth the

7 relief or order sought. It may be supported by

8 affidavit.
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1 Rule 50. Dismissal.

2 (a) By AttoMrneyor Government. The Attorney General

3 or the United States attorney may file a dismI8Qal of an

4 indictment, information,or complaint with a statement of

5 the reasons therefor and the prosecution shall thereupon

6 terminate. Such a dismissal may not be filed during the

7 trial without the consent of the defendant.

8 (b) B Court. If there is unnecessary delay in

9 presenting the charge to a grand jury or in filing an

10 information against a defendant who has been held to

.1 answer to the district court, or if there is unnecessary

12 delay In bringing a defendant to trial, the court may

1 dismiss the indictment, information or complaint.
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1 Rule 51. Service and Filing of Papers.

2 (a) Service: When Required. Written mo-

3 tions other than those which are heard arte,

4 written notices, designations of record on appeal

5 and similar papers shall be served upon the ad-

6 verse parties.

7 (b) Service: How Made. Whenever under

8 these rules or by an order of the court service is

9 required or permitted to bd made upon a party

10 represented by an attorney, the service shall be

11 made upon the attorney unless service upon the

12 party himself is ordered by the court. Service

13 upon the attorney or upon a party shall be made

14 In the manner pro7ie0d in civil actiore.

15 (c) Iotie of 0- dera. jmedi_-.;ty Lzn the

16 entry of an order nade on a written motion

17 subsequent to arraignment the cler' nhall mail

18 to each party affected thereby a o thereof

19 and shall make a note in the dockot of the

20 mailing.

21 (t) EILIn. Papers required to be served shall

22 be filed with the court. Papers shall be filed in

23 the manner provided in civil actions.
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1 Rule 52. _CXunicatiofn by Counsel to Judge.

2 Copies of all counications, memoranda and

3 briefs submitted by counsel to a judge and relat-

4 ing to a proceeding pending before him shall be

5 delivered simultaneously to comsel for adverse

6 parties. Counael shall not confer vith a Judge

7 regarding the merits of a proceeding pending

8 before him, except ir the presence of or with the

9 consent of counsel for adverse parties. This rule

10 shall not apply to applications for orders

11 which may be made exparte.
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1 Rauley5. Calendars. The district courts may

2 provide for placing criminal Proceedings upon

3 appropriate calendars. Preference shall be given

4 to criminal proceedings aw far as practicable.
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1 u14. c Exceptions

2 to rulings or orders of the court are unnecessary

3 and for all purposes for which an exception has

4 heretofore been necessary it is sufficient that a

5 party, at the time the ruling or order of the court

6 is made or sought, makes known to the court

7 the action which he desires the court to take or

8 his objection to the action of the court and the

9 grounds therefor; but if a party has no oppor-

10 tunity to object to a ruling or order, the absence

11 of an objection does not thereafter prejudice him.
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1 Rule 55. Harmless Error and Plain Error.

2 (a) Hamloss Error. Any error, defect, ir-

3 regularity or variance which does not affect sub-

4 otantial rights shall be disregarded.

5 (b) Plain Error. Plain errors or defects aft-

6 fecting substantial rdhtsacmay be noticed al-

7 though they uwere not brought to the attention of

8 the court.
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1 Rule 56. Regulation of Conduct in the Court Room. The

2 taking of photographs in the court room during the progress

3 of Judicial proceedings or radio broadcasting of judicial

4 proceedings from the court room shall not be permitted by

5 the court.
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1 Rule 7. Applcation and. Exception.

2 (a) Courts and Comissioners.

3 (1) Courts. These rules apply to all crim-

4 inal proceedings in the district courts of the

5 United States, which include t1.e Diatrict

6 Court of the United States for the District

7 of Columbia, the District Court for the Terri-

8 tory of Alaska, the United States District

9 Court for the Territory of Hawaii, the Dis- i 0

10- trict Court of the United States- for Puerto 'I.

11 Rico and the District Court of the Virgin

12 Islandwj in the United States circuit courts

13 of appeals, which Include the United States

14 Court of Appeals for the District of Columbial

15 and in the Supreme Court of the United States.

16 The rules governing proceedings after verdict

17 or finding of guilt or plea of guilty apply

18 in the United States District Court for the

19 District of the Canal Zone.

20 (2) Cmmissioners. The rules applicable

21 to criminal proceedings before ommissioners

22 apply to similar proceedings before

23 judges of the United States or of the District

24 of Columbia. They do not apply to criminal
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25 proceedings before other officers empowered to com

26 mit persons charged with offenses against the United

27 States.

28 (b) Proceedings.

29 (1) Removed Prceedingss. These rules apply to

30 criminal prosecutions removed to the district courts

31 of the United States from state courte and govern all

32 procedure after removal, except that dismissal by the

33 attorney for the prosecution shall be governed by

34 state law.

35 (2) Offenses Outside a District or State.

36 These rules apply to proceedings for offenses cima

37 mitted upon the high seas or elsewhere out of the

38 jurisdiction of any particular state or district,

39 except that such proceedings may be had in any dis-

40 trict authorized by the Act of March 3, 1911, c. 231,

41 a 41, 36 Stat. 1100, Judicial Code a 41, 28 U. S..C.

42 s 102.

43 (3) Peace Bonds, These rules do not alter the

44 power of judges of the United States or of United

45 States comisaioners to hold to security of the

46 peace and for good behavior under the Act of March

47 3, 1911, c. 231, a 270, 356 Stat. 1163, Judicial

48 Code a 270, 28 U. 3.. C. a 392, and under Revised Statutes

-87 -



Federal Rules of Criminal Procedure
Report, June 1944

Rule 57, Page 5

49 a 0o6g, 50 Ue S. C. a 23, but in such eases the pro-

50 cedure shall conform to these rules so far as they

51 are applicable.

52 (4) Trials before Commissioners. These rules

53 do not apply to proceedings before United States

54 commissioners and in the district courts under the

55 Act of October 9, 1940, C. 785, 54 Stat. 105&1059,

56 18 U. S. C. so 576-576d, relating to petty offenses

57 on federal reservations.

58 (5) Other Proceedings. These rules are not-

59 applicable to extiadilnm. and rendition of fugitives;,

60 forfeiture of property for violation of a statute

61 of the United 6tateg- or the collection of fines and

62 penalties. They do not apply to proceedings under

65 the Federal Juvenile Delinquency Act so far as they

64 are Inconsistent with that Act. They do not apply

65 to summary trials for offenses against the navigation

66 laws under Revised Statutes as 4300-43X05, 33 U. B. C.

67 as 391-396, or to proceedings involving disputes

68 between seamen under Revised Statutes 8s 4079-4081

69 as amended, 22 U. S. C. as 256-258, or to proceedings

70 for fishery offenses under the Act of June 28, 1937,

71 c. 392, 50 Stat. 325-327, 16 U. S. C. as 772 772i, or

72 to proceedings against a witness in a fotn coonry
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73 under the Act of July 3, 1926, c. 762, 44 stat. 835,

74 26 U. S. C. as 711-718.

75 (c) Application of Terms. As used in these rules

76 the term "State" includes District of Columbia, territory

77 and insular poseesion. "Law" includes statutes and judicial

78 decisions. "Act of Congress" includes any act of Congress

79 locally applicable to and in force in the District of

80 Columbia, in a twrritory or in an insular possession. "Die-

81 trict court" includes all district courts named in subdivisiai

82 (a), paragraph (1) of this rule."Civil action" refers to a

83 civil action in a Cistrict court. "Oath" includes affirmations.

84 "District judge"includes a justice of the District Court

85 of the United States for the District of Columbia. "Senior

86 district judge" includes the chief justice of the District

87 Court of the United States for the District of Columbia.

88 "Judge of a circuit court of appeals" includes a juas-

89 tice of the United States Court of Appeals for the

90 District of Columbia. "Senior circuit judge" includes

91 the chief justice of the United States Court of

92 Appeals for the District of Columbia. "Attorney

93 for the government" means the ottorney general, an

94 authorized assistant of the attorney general, a

95 United States attorney and an authorized assis-

96 tant of 'a United States Attorney. The words
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97 "demurrer," "motion to quash's "plea in abate-

98 ment," "plea in bar" and 'special plea in Or,"

99 or words to the same effect, in any act of Congress

100 shall be construed to mean the motion raising a de-

101 fense or objection provided in Rule 12.
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1 _. RecordBd The clerk of the district

2 court and each United States raiesioner shall

3 keep such records in criminal proceedings as the

4 Director of the Administrative Office of the

5 United States Courts, with the approval of the

6 Judicial Conference of Senior Circuit Judges,

7 may prescribe.
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1 Rule 59. Courte and Clerks. The circuit court

2 of appeals and the district court shall be deemed

3 always open for the purpose of filing anry proper

4 paper, of issuing and returning process and of

5 making motions and orders. The clerk's office

6 with the clerk or a deputy in attendance shall be

7 open during business hours on all days except

8 Sundays and legal holidays.
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1 Rule 60. Rules of Court.

2 (a) PRulesy srict Courts and Circuit

3 Courts of Appeals. Rules made by district courts

1 and circuit courts of appeals for the conduct of

5 criminal p:~oeedin~s shall not be inconsistent

6 with these rules. Copies of all rules made by a

7 district court or by a circuit court of appeals

8 shall upon their promulgation be furnished to the

9 Administrative Office of the United StateB

10 Courts. The clerk of each court shall make ap-

1: propriate arrangements, subject to the approval

12 of the Director of the Administrative Office of

13 the United States Courts, to the end that all rules

14 made as provided herein be published promptly

15 and that copies of them be available to the public.

15 (b) Procedure Not OthervieS_§pecifie If

17 no procedure is specifically prescribed by rule, Vne

18 court may proceed in any lawful manner not in-

19 consistent with these rules or with any applicable

20 statute.

-93-



Federal Rules ofT'CrIm~nal Procedure
Report, June L9 44

1 Rule 61. Forms. The forms contained in the

2 Appendix of Forms are Illustrative and not

5 mandatory.
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1 Rule 62. Effective Date. These rules take ef-

2 fect on the day which Is 5 months subsequent to

3 the adjournment of the --------- regular session

4 of the -- th Congress, but If that day is prior to

5 ------- >-------- 1945, then they take effect on

6 ---------------- 1945. They govern all criminal

7 proceedings thereafter comzenced and so far as

8 just and practicable all proceedings then pending.
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1 Rule 63. Title. These rules may be known and

2 cited as the Federal Rules of Criminal Pro-

3 cedure.
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APPENDIX OF FORMS

Table of Forms

Form

1. Indictment for Murder in the First Degree of Federal Officer

2. Indictment for Murder in the FiratDegree on Federal Reservation

3. Indictment for Mail Fraud

4. Indictment for Sabotage

5. Indictment for Internal Revenue Violation

6. Information for Food end Drug Violation

7. Warrant for Arrest of Defendant

8. Simmons

9. Warrant of Removal

10 Search Warrant

11. Motion for the Return of Seized Property and the

Suppression of Evidence

12. Appearance Bond

13. Waiver of Indictment

14. Motion by Defendant to riamiss the Indictment

15. Subpoena to Teetify

16. Subpoena to Produce Document or Object

17. Warrant for Arrest of Witness

18. Motion for New Trial

19. Motion in Arrest of Judgment

20. Judgment and Commitment

21. Notice of Appeal

22. Statement of Docket Entries
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Form 1. Indictment for Murder in the First Degree
of Federal Officer

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE_ )DISTRICT OF _ ,

DIVTSION

United States of America
) No.

v.

Criminal Code s-275,
John Doe ) 18 U. S. C. so 452, 253)

The grand jury charges:

On or about the day of ,19 , in the

District of , John Doe with premeditation

and by means of shooting murdered John Roe, who was then an

officer of the Federal Bureau of Investigation of the Depart-

ment of Justice engaged in the performance of his official

duties.

A True Bill.

Foreman.

United States Attorney
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Form 2. Indictment for Murder in the First Degree
on Federal Reservation

IN TBE DISTRICT COURT OF TEE UNITED STATES

FOR TEE DISTRICT OF

DIVISION

United States of America
No.

(18 U. S. C. so 451, 452)
John Doe

The grand jury charges:

On or about the day of , 19, in the

__________ District of _____, and on lands acquired for

the use of the United States and under the (exclusive) (concurrent)

jurisdiction of the United States, John Doe with premeditation

shot and murdered John Roo.

A True Bill.

Foremuan.

United States Attorney.
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Form 3 Indictment for Mail Fraud

IN THE DISTRICT COURT OF THE UNITE] 8TATES

FOR THE DIVISION OF

DlVISION

United States of America )
No.

V. )
(Criminal Code a 215,

John Doe et al. ) 18 U. S. C. s 338)

The grand Jury charges:

1. Prior to the _ _ day of , 19

and continuing to the day of _ 19 2 the

defendants John Doe, Richard Roe, John Stiles and Richard

Miles devised and intended to devise a scheme and artifice

to defraud purchasers of stock of XY Ccmpany, a California

corporation, and to obtain money and property by means of the

following false and fraudulent pretenses, representations and

promises, well knowing at the time that the said pretenses,

representations and promises would be false when Made: That

the XY Company owned a mine at or near San Bernardino,

California; that the mine was in actual operation; that

gold ore was being obtained at the mine and aoVd at. a profit;

that the current earnings of the company would be sufficient

to pay dividends on ita stock at the rate of six per cent per

annum.
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2.On the day of _ _19_, in the

District of , the defendants for the

purpose of executing the aforesaid scheme and artifice

and attempting to do so, caused to be placed in an author-

ized depository for mail matter a letter addressed to

Mrs. Mary Brown, 110 Main Street, Stockton, California, to

be sent or delivered by the Post Office Establishment of

the United States.

Second Count

1. The Grand Jury realleges all of the allegations

of the first count of this indictment, except those contained

in the last paragraph thereof,

2. On the day of _ _ , 19_, in the

District of , the defendants, for the

purpose of executing the aforesaid scheme and artifice and

attempting to do so, caused to be placed in an authorized

depository for mail matter a letter addressed to Mr. John

J. Jones, 220 First Street, Batavia, New York, to be sent

or delivered by the Post Office Establishment of the

United States.

A True Bill.

Foreman.

United States Attorney,

1. Insert last mailing date alleged.
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Form 4. Indictment for Sabotage

IF , DISTRICT COURT OF THE UNITED STATES

FOR THE _ _ DISTRICT OF _

DIVISION

United States of America )
) no._________

v. )

(50 U. S. C. s 1O0)
John Doe )

The grand jury charGee:

On or about the _ CA , of _ , 19 , within

the District of , while the United

States was at war, John Doe, with reason to believe that

his act might injure, interfere with or obstruct the

United States in preparing for or carrying on the war,

wilfully made and caused to be made in a defective manner

certain war materiel consisting of shells, in that he

placdand, caused to be placed certain material in a

cavity of the shells so as to make them appear to be solid

metal, whereas in fact the shells were hollow.

A True Bill.

For'enmn.

United States Attorney.
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Form 5. Indictment for Internal Revenu-, Violation

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

DIVISION

United States of America )
No.

V. )
(26U. S. C. a2853)

John Doe

The grand jury charges:

On or about the day of , 19, in the

District of , John Doe carried on the

business of a distiller without having given bond as required

by law.

A True Bill.

Foreman.

United States Attorney.
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Form 6. Information for Food and Drug Violation

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

United States of America
No.

v.
(21 U. S. C. Bs 331, 333, 342)

John Doe

The United States Attorney charges:

On or about the siey of _, 19_, in

the __ _District of , John Doe unlavfully

caused to be introduced in'4 interstate comerce by delivery

for shipment from the cit~ of - P(State),

to the city of _ (State), a consigment of

cans containing articleo. of food which were adulterateoi In

that they consisted in Vhole or in part of decomposed

vegetable substance.

United States Attorney.

Name of city is @tated only to prealuds a etion for a
bill of perticulars end not bezzuse such a statement Is an

essential fact to be alleged.
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Form 7. Warrant for Arrest , ,
of Defendant I;' t

IN THE DISTRICT COURT OF TE UNITED STATES

FOR THE _ DISTRICT OF

DIVISION

United States of America )
No.

v.

John Doe )

1
To

You are hereby eomanded. to arrest John Doe and

bring him forthwith before the District Court for the

District of in the city of to answer

to an indictment charging him with robbery of property of

the First National Benk of , in violation of 12

U. S C. a 588b.

By A ,
Deputy Clerk.

1
Insert designation of officer to whom warrant is issued, e0..,
"any United States Marshal or any other authorized officer';
or "United States Marshal for District of __";

or "any United States Marshalbr raniy Special Agent of the
Federal Bureau of Investigation"; or "any United States Marshal
or any Special Agent of the Federal Bureau of Investigation';
or "any agent of the Alcohol Tax Unit."
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Form 8. Summons

IN THE DISTRICT COURT OF TEE UNITD STATES

FOR THE DISTRICT OF

DIVISION

United States of America )
) No.

v.

John Doe

To John Doe:

You are hereby summoned to apnear before the

District Court for the District of at the Poot

Office Building in the city of on the

day of , 19 at 10 o'clock A. M. to

answer to an information charging you with unlawful

transportation of intoxicating liquor on which the internal

revenue tax had not been paid.

Clerk .

Deputy Clerk,

This Lemons was received by me at

t n _ _ _ _ _
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Form 9. Warrant of Removal

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF _

________ DIVISION

To

The grand jury of the United States for the

District of _ having indicted John

Doe on a charge of murder in the first degr6e and John

Doe having been arrested in this District and, after

(waiving) hearing, having been conmmitted by a United States

Commissioner to your custody pending nie removal to that

dietrict,

a e ade to remove the said

John Doe forthwith to the Dietrict of

__________ and there deliver him to the United States

Marshal for that District or to some other officer author-

ized to receive him.

United States Dietrict Judge.

Dated at _ tis 1 day of _ _19
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form 20. Search Warrant (Under 18 U, S. C. s 287)

To:

Affidavit havinw been mado before me by John Doe that

he has reason to believe that on the premises known as

Street, irk the city of __--- __

in the District of there is now being concealed

certain property, namely, certain dies, hubs, molds and plates,

fitted and intended to be used for the manufacture of counter-

feit coins of the United States, and as I am satisfied that there

is probable cause to believe that the property so fitted and in-

tended to be used Is being concealed on the premises above de-

cr ibed,

You are hereby commanded to search the place named

for the property specified, serving this warrant and making

the search in the daytime, and if the property be found there

to seize It, prepare a written inventory of the property seized

and bring the property before me.

Dated this day of

U. S. Canmissioner for the_

Dietrict of
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Form 11. Motion for the Return of Seized Property and the
Suppression of Evidence

IN THE DISTRICT COURT OF THE UNITED STAITS

FOR THE DISTRICT OF

DIVISION

No.

John Doe hereby moves this Court to direct that certain

property of which he is the owner, a schedule of which is

annexed hereto, and which on the night of

19 , at the premises known as Street, in the

city of i, n the District of _ was un-

lawfully seized and taken from him by two deputies of the

United States Marshal for thie District, whose true names

are unknown to the petitioner, be returned to him and that

it be suppressed as evidence against him in any criminal

proceeding.

The petitioner further states that the property was

seized against his will and without a search warrant.

Attorney for Petitioner.
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Form 12. Appearance Bond

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

We, the undersigned, jointly and severally acknowledge

that we and our personal representatives are bound to pay to

the United States of America the sum of Dollars

The condition of this bond is that the defendant

is to appear in the District Course of
1

the United States for the District of
2

at in accordance with all orders and directions of

the Court relating to the appearance of the defendant before

the Court in the case of United States v.

File number __ _; and if the defendant appears as

ordered, then this bond is to be void, but if the defendant

fails to perform this condition payment of the amount of the

bond shall be due forthwith. If the bond is forfeited and if

the forfeiture is not set aside or remitted, judgment may be

entered upon motion in the Dintrict Court of the United States

for the __ _ District of against each debtor

jointly and severally- for ch' remount above stated togetb3r

If appearance is to be before a coelseSoner, change the words
following "appear" to'before _, United States Coaissioner,"

2
Insert place.

SChange "Court" to "Conmi sioner" if necessary. See Note 1.
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with Interest and costs, and execution may be issUed or payment

secured as provided by the Federal Rules of Criminal Procedure

and by other laws of the United Statea,

This bond is signed on this - day of -,

19 at _

Name of Defendant. Address.

Name of Surety. Address.

Name of Surety. Address.

Signed and acknowledged before me this

dayor' f, 19

Approved:

Justification of Sureties

I, the undersigned surety, on oath say that I reside

at * and that my net worth is the sum of

Dollars ($_ _
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I further say that

4

Surety.

Sworn to and subscribed before me this - day of

19 at _

These lines are to provide for additional justification if
the Commiesior:; or Court so directs.
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Form 13. Waiver of Indictment

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

____ DIVISIOF

United States of America )

v. )
) (18 U, s. S . as 4o8)

John Doe

John Doe, the above named defendant, who is accused of

violating the National Motor Vehicle Theft Act, being advised

of the nature of the charge and of his rights, hereby waives

in open court prosecution by indictment and consents that

the proceeding may be by information instead of by indictment.

Defendant.

Witness.

Coursel for Defendant.
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Torm 14. Motion by Defendant to Dismiss the indictment

IV THE DISTRICT COURT OF THE UNITE STATES

FOR THE _DISTRICT OF

DIVISION

United States of America )
) No.

v. ~~~~~~~~~~)
John Doe

The defendant moves that the indictment be dismissed on

the following grounds:

1. The court is without jurisdiction because the offense

if any is cognizable only in the Division of the

District of _ .

2. The indictment does not state facts sufficient to

constitute an offense against the United States.

3. The defendant has been acquitted (convicted, in jeopardy

of conviction) of the offense charged therein in the case of

United States v. In the District Court for the

District of , Case No. terminated

on _

4. The offense charged is the same offense for which the

defendant waa pardoned by the President of the United States on

day of ,19_.

5. The Indictment was not found vithin three years next

after the alleged offense was committed.

(Signed) _

-_ '4_
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Form 15, Subpoena to Testify

ID! THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

To :

You are hereby comanded to appear in the District Court of

the United States for the District of - at the

Courthouse, in the city of _ , on the _ day of

19 at 10 o'clock A. M. to testify in the case of Unitea States

v. John Doe.

This subpoena is issued on application of the (United States)

(defendant).

Clerk.

By ,
Deputy Clerk.
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Form 16. Subpoena to Produce Document
or Object

IN THE DISMRICT COURT OF THE UNITED STATES

FOR TUE D)ISRICT OF

DIVISION

To

Y aereb ~co ged to appear in the District Court of

the United States for the District of at

the Courthouse, in the city of , on the _ day of

a ,________ 19 at 10 o'clock A, M. to testify in the case of

United States v, John Doe and brine with you

This subpoena is issued upon application of the (United

States) (defendant).

By -,

Deputy Clerk.
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Form 17. Warrant for Arrest of Witness

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF

DIVISION

_ ~~~~~~~~~~~~)

V. ) No. _

To__

YouCarehere £Eommanded to arrest John Doe and bring

him forthwith before the District Court for the

District of in the city of , for the

reason that he wilfully failed to appear after having been

served with subpoena to appear at the trial of the case of

United States v. Roe on the day of A, 19

You are further commanded to detain him in your

custody until he is discharged by the Court.

Upon order of Honorable , United States

District Judge at this day of_ _

19

Clerk.

By C
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Form 18. Motion for New Trial

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE _ DISTRICT OF

DIVISION

United States of America )
No, _____

vs ~~~~~~~~~)

John loe )

The defendant moves the court to grant him a new trial

for the fcllowing reasons:

1. The court erred in denying dufendant's motion for acquittal

made at the conclusion of the evidence.

2. The verdict is contrary to tle., weight of the evidence.

3. '.e verdict is not supported L;> cubatantial evidence,

4. The court erred in sustaining objections to questions

addreseed to the witness Richard Roe.

'5. The court erred in admitting testimony of the witness

Rtchard Roe to which ohjections were made.

6. The court erred in charging the jury and In refusing

to charge the Jury ae requested,

7. The defendant was substantially prejudiced and deprived

of a fair trial by reason of the following circumstances: the

attorney for the government stated in his argument that the

defendant had not taken the witness stand and that the defendant

had been convicted of crime.

8. The court erred in denying the defendant's motion for

a mistrial,

Attorney for feoendant,



Federal Rules of Criminal Procedure
Report, June 1944

Form 19. Motion in Arrest of Judgment

IN THE DISTRICT COURT OF THl, UNITED STATES

FOR THE DISTRICT OF

-_ DIVISIOI'i

United States of America )
).No.

)
John Doe )

The defendant moves the court to arrest the judgment for

the following reasons:

1. The indictment does not state facts sufficient to

constitute an offense against the United States,

2. This court is without jurisdiction of the offense, in

tbat the offense if any was not committed in this district.

Attorney for Defendant.

-119-



Federal Rules of Criminal Procedure
Report, June 1944

Form 20. Judgent and Coimmitment

IN THE DISTRICT COURT OF THE UNITETD STATES

FOR THE DISRICT OF

__________DDIVISION

United States of America )
) No.

~~~~~~~~~~~~~~~)

JUTWA AND CaMITMENT

On this ay of , 19, amm the attorney for the
1

government and the defendant appeared in person and

It is AUdged that the defendant has been convicted upon his
2

plea ofI

of the offense of
3

as charged ;

and the court having asked the defendant whether he has anything to

say why judgment should not be pronounced, and no sufficient cause

to the contrary being shown or appearing to the Court,

_~ _A~ud~ed that the defendant is guilty as charged and

convicted.

1
Insert "by counsel" or "without counsel; the court advieed the defen-

dant of his right to counsel and asked him webther he desired to have
counel appointed by the court, and the dafendant thereupon stated that
he waived the right to the assistance of counsel."
2
Insert (1) "guilty," (2) "not guilty, and a verdict of guilty," ((:5)

"not guilty, and a finding of guilty," or (4) "nolo contendere," as
the case may be.
3
Insert "in count (a) number I if required.
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